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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
FREDERICK R. HARDY and ) 
ERIK H. MADSEN, : 
) 
Petiti oners, : 
) 
-v- : 
CASE NO. 14418 
) • : • • . - • • • • • . : 
STATE TAX COMMISSION : 
OF UTAH, ) 
Respondent. ) 
BRIEF OF RESPONDENT 
NATURE OF THE CASE 
A sales and use tax deficiency in the amount of 
$55.34 against Dr. Frederick R. Hardy and $145.29 against 
Dr. Erik H. Madsen, both licensed dentists within the State 
of Utah, based upon their purchase and consumption of prosthetic 
devices, including gold fillings incidental to the rendition 
of professional services of appellants', was sustained by 
respondent. 
RELIEF SOUGHT ON APPEAL 
Respondent, Utah State Tax Commission, seeks affirma-
tion of its decision upholding the sales and use tax deficiencies 
as asserted. 
STATEMENT OF FACTS 
References to the Transcript of Proceedings before 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain err rs.
the State Tax Commission are designated (TR) with page 
number following. References to the remaining record on 
appeal are designated (R) with page number following. 
References to exhibits are designated (E) with exhibit 
number following. References to Appellants1 Brief are 
designated (AB) with page number following. 
The background facts set forth in Appellants1 
Brief are substantially correct. The matters of Dr. 
Frederick R. Hardy and Dr. Erik H. Madsen were consolidated 
for hearing purposes inasmuch as essentially the same legal 
issues were presented. Dr. Frederick R. Hardy and Dr. Erik 
H. Madsen are hereinafter referred to collectively as 
"Petitioners." 
The following facts should be emphasized: Peti-
tioners have newer applied for nor received Utah sales or 
use tax licenses at any time material herein. Petitioners 
have no sales or use tax exemption or retail certificates 
at any time material herein. (R-15, R-85) Both Petitioners 
engage in the purchase and installation of prosthetic devices 
in dental patients. (R-16, R-86) 
It was stipulated that Petitioners do not tabulate 
nor is it practical to state the proportion of the cost that 
each prosthetic material bears in relation to the total cost 
of services performed for the patient. The cost to the patient 
for rendition for professional services by Petitioners is 
entirely based on the amount of time and services performed 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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to correct the deficiencies or prevent any deficiency for 
which the patient seeks the services of the petitioner* 
(R-86, 87) 
From the testimony given, it was noted that the 
patient was charged one lump sum for the prosthetic device, 
such as a gold crown being placed in the patient's mouth. 
The amount of gold varies with each patient and may be as 
little as one pennyweight of gold and upwards of six penny-
weight of gold. (R-39-41) The actual cost of the gold 
placed in the patient fs mouth could be anywhere from 10 
percent of the cost of the services performed, up to and 
including 50 percent of the cost of the services performed. 
(TR-41) Petitioners testified that they are not selling 
supplies, such as the gold and silver fillings, but were 
selling a service. (TR-42) In fact, the cost of the 
material has nothing to do with the cost of the services. 
(TR-43). 
Petitioners apparently are abandoning any question 
regarding the imposition of sales and use tax on the purchases 
of tangible personal property used in Petitioners 1 offices, 
including office furniture, magazines, dental furniture 
and equipment, and other items for the convenience in the 
operation of a dental office. (AB-4-5) 
Petitioners intend this consolidated matter to be 
a test case for all dentists, inasmuch as Petitioners represent 
a reasonable spectrum of the overall practice of dentistry. 
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"It is understood among the members of the association 
that if this case goes against these two dentists, who, 
in effect, are representing them all, that it will dispose 
of most of the questions they have concerning the matter. 
And I think they intend to be bound by it. I can"t stipu-
late that they are because again I don ft represent them 
individually. But it is their intention that there be 
a test case for the association." (TR-38) 
Petitioners challenge the decision of the Utah 
State Tax Commission in that it is alleged the Commission 
specifically did not answer certain contested issues of 
law. (AB-4) The decision of the Tax Commission concluded 
that Petitioners were the ultimate consumers with regard 
to purchases of dental supplies of gold, and teeth-correcting 
devices, etc. (R-81) Therefore, Petitioners are subject to 
the use tax on the purchase of their materials out of the 
State of Utah and subject to sales tax on purchases within 
the State of Utah. 
In response to issue number two ( A B - 4 ) , the amounts 
charged by plaintiffs to their patients were not charges for 
tangible personal property but were charges for personal ser-
vices . .•;'•: 
In response to issue number three and four (AB-4), 
Utah statutes are not void or unconstitutional, and the Tax 
Commission is acting within the realm with its legislative 
-4-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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grant of authority* 
In response to issue number five (AB-4), no evi-
dence was presented regarding discriminatory treatment be-
tween filling prescriptions for their patients when services 
are contracted with the dental laboratory and exempting the 
same services when furnished by Petitioners themselves. In 
response to issue number six (AB-4), Petitioners ought to 
apply for and maintain valid sales and use tax licenses. 
ARGUMENT 
POINT I 
THE UTAH LEGISLATURE INTENDED THAT PETITIONERS 
PAY A SALES AND USE TAX UPON THE CONSUMPTION 
OF TANGIBLE PERSONAL PROPERTY, CONSISTING OF 
PROSTHETIC DEVICES INSTALLED IN CONNECTION WITH 
THE RENDITION OF PROFESSIONAL SERVICES. 
Utah Code Annotated, Section 59-16-3 , provides: 
"Use tax.--There is levied and imposed an 
excise tax on: 
(a) The storage, use or other consumption 
in this state of tangible personal property pur-
chased for storage, use or other consumption 
in this state at the rate of four percent of the 
sales price of such property. 
(b) The services for repairs or renovation 
of tangible personal property or for installation 
of tangible personal property rendered in connection 
with other tangible personal property at the rate 
of four percent of the amount charged and paid for 
such services; ... 
* * -k ic 
"Every person storing, using or otherwise 
consuming in this state tangible personal property 
-5-
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purchased, serviced, leased or rented, 
shall be liable for the tax imposed by this 
act, and the liability shall not be extinguished 
until the tax has been paid to this state." 
Utah Code Annotated, Section 59-15-4, imposes a 
sales tax upon every retail sale of tangible personal property 
made within the State of Utah equivalent to 4 percent of the 
purchase price paid or charged. It also provides a tax for 
all services for repairs, renovations, cleaning or washing 
of tangible personal property or for installation of tangible 
personal property rendered in connection with other tangible 
personal property. The purchase of prosthetic devices within 
the State of Utah is subject to the Utah sales tax, unless 
the purchaser can present a valid resale certificate. Peti-
tioners testified that they do not resell the materials but 
are basically selling services and, hence, one itemized figure, 
i.e., $250, is given for the services performed. (TR-43) 
When prosthetic devices are purchased outside of the 
State of Utah, the purchaser is liable for the Utah State use 
tax, pursuant to Utah Code Annotated, Section 59-16-1, et seq., 
upon the: 
1. Use, storage or consumption; 
2. Of tangible personal property; 
3. Based on sales price of such property purchased. 
This Court in the case of Utah Concrete Products 
Corporation v. State Tax Commission, 101 Utah 513, 517-519, 125 
-6-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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P.2d 408 (1942), stated: 
"From the context of our statute 
'used1 and 'consumed' may be said to 
express the same meaning — to make use of, 
to employ, and does not necessari ly.mean 
the immediate destruction or extermination 
or change in form of the article or commodity." 
(Emphasis added.) 
The Court further noted that much reliance had been placed 
on the case of Western Leather and Finding Co. v. State Tax 
Commission, 87 Utah 227, 48 P.2d 526, and the Court expressed 
doubt as to the correctness of the ruling in the Western 
Leather case, wherein the Court held that shoe repairmen 
did not consume the leather applied by them to shoes. 
The Court noted: 
"In short, labor and many other materials 
enter along with plaintiffls products to make 
up the particular structure, and they are all 
used or consumed in the process of producing 
a new entity. The case of the Western Leather 
& Finding Co. v. State Tax Commission, supra, 
may be distinguished along these lines." 
(At page 518) 
The installation of the pr 
fillings necessarily requi 
the particular gold and si 
structure of each patient. 
braces, cements, elastics 
retainers and other device 
within the patient's mouth 
the meaning of the Utah us 
The Utah Supreme 
esthetic devices of gold and silver 
res drilling, scraping and molding 
Tver fillings to fit the individual 
Likewise, the installation of 
and alastics, metal connectors, 
s, are molded to create a new entity 
The items are consumed within 
e tax statute. 
Court in the case of McKendrick 
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v. State Tax Commission, 9 Utah 2d 418, 347 P.2d 177 (1959), 
concluded that the sale of artificial limbs and other pros-
thetic devices constituted the selling of tangible personal 
property, and the value of services for the installation did 
not exempt such items from Utah sales tax. The Court noted 
that while it was generally true materials considered separate 
and apart from services are not worth much. During the process 
of transformation through various stages, the value is steadily 
enhanced in proportion to the expenditure of time, energy and 
skill thereon. In the McKendrick case, it was noted that the 
value of materials is about one-half of the labor cost in 
fabricating the product so that the materials represent roughly 
about one-third of the total cost. In fact, the synthesis of 
both labor and materials in the finished product determines 
its sales value. The Court further noted that in addition to 
fashioning the prosthetic device to the individual needs of 
each customer, it is necessary to train each for the use of 
his new limb. The Court concluded that the sale of said arti-
ficial devices was subject to the sales tax statute, and that 
considerable latitude to the determination made by the Tax Com-
mission should be given and not disturbed unless clearly erron-
eous. The Court in McKendrick distinguished the Young Electric 
Sign Co. v. Utah State Tax Commission, 4 Utah 2d 242, 291 P.2d 
900, case on the basis that, inasmuch as the materials used by 
-8-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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Young Electric Sign were only about 6 percent of the charge 
to the customer, they were incidental to the service and 
not taxable. It was also indicated that the charge for the 
Young Electric Sign as specifically constructed for the custo-
mer whether paid for outright or under a rental contract was 
subject to tax. It is unclear the exact amount of the 
cost of materials in each billing to Petitioners1 patients herein; 
however, testimony was given that when gold fillings are in 
place, the cost could be anywhere from 10 percent to 50 per-
cent of the total cost to the patient. (TR-41) 
The Utah Legislature specifically intended that 
prosthetic devices, such as those in question herein, should 
be subject to the Utah sales and use tax statutes. In 1976, 
the Legislature re-examined the exemption from sales tax for 
medical items by amending Section 59-15-6 by adoption of 
House Bill No. 87, set forth in Chapter 28 of the Laws of 1976, 
Budget Session of the Legislature. Certain medicine and medical 
items were specifically exempted from the Utah sales tax. 
However, the Legislature noted in Section 1, now set forth 
in the Utah Code as Utah Code Annotated, Section 59-15-6 (2) 
(b),"^medicine' does not include any auditory,prosthetic, 
ophthalmic or occular device or appliance,nor any alcoholic 
beverage.11 The word "prosthetic" is defined as: "the science 
of dealing with artificial parts of the body, as limbs, eyes, 
-9-
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dentures, etc." Schmidts1, Attorneys1 Dictionary of 
Medicine, Vol. 2, Page 160 (Matthew Bender-Gray's Collection-
1975). "Prosthetic dentistry11 is defined as the branch 
of dentistry which specializes in the replacement of lost 
teeth and related parts by artificial structures. Ibid. 
By enactment of an exemption relating to the sales of medi-
cine and related articles, the Utah Legislature specific-
ally stated that "prosthetic devices", such as those im-
planted by petitioners in this case, are not exempt from 
Utah sales and use tax statutes. 
POINT II 
UTAH STATE SALES AND USE TAX REGULATIONS ARE 
CONSTITUTIONAL, VALID, AND REQUIRE THE PAYMENT 
OF THE SALES AND USE TAXES BY PETITIONERS. 
Utah Code Annotated, Section 59-15-20, provides: 
"Administration vested in Tax Commission.--
The administration of this act is vested in and 
shall be exercised by the State Tax Commission 
which may prescribe forms and rules and regula-
tions in conformity with this act for the making 
of returns and for the ascertainment, assessment 
and collection of the taxes imposed hereunder." 
Utah Code Annotated, Section 59-16-21, regarding use 
taxes, provides: 
"Rules and regulations.--The Commission is 
charged with the enforcement of the provisions 
of this act and is authorized and empowered to 
prescribe, adopt and enforce rules and regulations 
relating to the administration and enforcement of 
provisions of this act." , 
Regarding the adoption of rules and regulations by 
an administrative body of the State of Utah, this Court, in 
-10-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
Utah Hotel Company v. Industrial Commission, 107 Utah 24, 
151 P.2d 467 (1944) , stated: 
"We deem it essential to a clear 
understanding of the problems implicit 
in this matter to note at the outset that 
regulations of administrative tribunals are 
not all birds of a feather* A failure to 
note this fact will inevitably lead to hazy 
thinking and erroneous concepts. The weight 
which should be given to a prior administra-
tive regulation will to a large extent be 
dependent upon the type of regulation in-
volved. Regulations may be promulgated pur-
suant to a specific delegation of legislative 
power. In prescribing such regulations, the 
administrative tribunal within designated 
limits may actually be making the law or 
prescribing what the law shall be. In prescrib-
ing such a regulation, the tribunal in effect 
legislates within the boundaries marked out 
for its action by legislative enactment. On 
the other hand, the administrative tribunal 
may by adopting a given regulation only pur-
port to interpret what the legislature meant 
by its statutory language. Such a regulation 
is nothing but an administrative opinion as 
to what the statute under construction means. 
( At page 31) 
Pursuant to said statutory authority, the Utah State 
Tax Commission has adopted rules and regulations within the 
bounds of delegated legislative authority. (See 68 Am.Jur.2d, 
Sales and Use Taxes, Section 142 at Page 195, regarding dele-
gation of authority to adopt rules and regulations and exercising 
administrative discretion in adopting said rules and regulations. 
In response to appellants' Argument (AB-27), the 
Tax Commission's regulations are not void or unconstitutional 
for indefiniteness because the Tax Commission has not specified 
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every possible example in its regulations interpreting 
"use or consumption". The definitions of taxable "use 
and consumption" permeate all of the regulations. For 
example: See Regulation U-l , regarding the nature of the 
tax; U-2, regarding regulations common to both sales 
and use taxes; U-13, defining the word "use"; and S-70 
regarding sales incidental to the rendition of services, 
and S-l regarding sales and use taxes distinguished. 
The Utah Supreme Court has stated that where there is doubt 
respecting true meaning of certain words, the words should 
be read in light of conditions and necessities which they 
are intended to meet and objects sought to be attained 
thereby. United States Smelting, Refining and Milling Company 
v. Utah Power & Light Company, 58 Utah 168, 197 P. 902 (1921). 
Pursuant to Utah Code Annotated, Section 59-15-20, 
and Utah Code Annotated, Section 59-16-21, the Utah State Tax 
Commission has adopted rules and regulations which apply and 
impose the tax upon Petitioners. 
Sales tax Regulation S-70 provides: 
"Sales incidental to the rendition of 
services.--Certain persons engaged in occu-
pations and professions which primarily in-
volve the rendition of services upon the client's 
person and incidentally thereto dispense items 
of tangible personal property. The following 
are in this classification and are regarded 
as the consumers of the tangible personal prop-
erty dispensed with the services and should 
pay sales tax to the vendor on their Utah 
purchases and use tax direct to the State Tax 
Commission on their out-of-state purchases: 
Physicians, dentists, beauty operators, barbers, 
etc." (Emphasis added.) 
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Use tax Regulation U-2 provides that regulations 
set forth in the sales tax area are also applicable 
to the use taxes as common to both unless specifically 
stated otherwise- Sales tax Regulation S-26 provides: 
"Tangible personal property embraces 
all goods, wares, merchandise, produce 
and commodities, all tangible or corporeal 
things and substances which are dealt in 
or capable of being possessed or exchanged... ." 
Regulation U-6 imposes a liability on purchasers 
of tangible personal property, the storage, use or other con-
sumption of which is subject to tax, f^ca ; account for the tax 
liability by paying the tax to the retailer from whom the 
property was purchased or directly to the State Tax Commis-
sion. Regulation U-13 defines "use." 
Petitioner in its Brief (AB-25) (AB-26) quotes 
extensively from the concurring opinion of Mr. Justice Wolfe 
in Western Leather & Finding Company, supra. Petitioner 
has omitted some of the more salient and relevant portions 
of Mr. Justice Wolfe fs opinion. At page 235, Mr. Justice 
Wolfe stated: 
"If the ruling requiring the leather 
and findings1 companies to collect the tax 
from the repairman is contrary to the method 
of assessment and collection of the sales tax 
laid down by the legislature, such regulation 
is invalid. If, on the other hand, there is 
reasonable question about it or it is certain 
that it is harmonious with the provisions laid 
down by the legislature, then it should be up-
held. Considerations of practicality may be 
taken into account. Where two constructions of 
-i?-
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an act giving administrative powers to 
the Commission are permissible, that 
construction which comports more practically 
with the actual execution and administration 
of the law by the Commission should be adopted. 
The Commission has the duty of executing and 
administering the law. The practical diffi-
culties of accomplishing that should be 
recognized by the Court. The Court sitting 
purely in an atmosphere of abstract argument 
and reasoning without recognizing the realities 
of the situation under which the Commission 
works might adhere to a strictly logical con-
struction of the provisions of an act which 
would make it entirely unworkable. From the 
examples of either end of the gamut given 
above, we can see that certain practical con-
cessions must be made by the Commission in 
the construction of the law... . On the other 
hand, when an article is sold and the servic-
ing of the same incidental to the sale is 
such a small part of the price of the whole, 
such value of the services cannot be subtracted 
from the sales price. Where to draw the line 
is questionable, but unless this Court is con-
vinced that the Commission erred in drawing 
the line where it did, this Court should not 
interfere with or upset its rulings." 
(At page 236) 
Under sales tax Regulation S-70, Petitioners are 
specifically subject to the sales and use taxes on their co 
sumption of certain items of gold fillings, inlays and 
other prosthetic devices. 
POINT III 
THE UTAH LEGISLATURE INTENDED THAT ALL TRANSAC-
TIONS INVOLVING TANGIBLE PERSONAL PROPERTY BE 
SUBJECT TO THE SALES AND USE TAXES, UNLESS 
SPECIFICALLY EXEMPTED AND THE BURDEN IS UPON 
PETITIONER TO SHOW HIS TRANSACTIONS ARE EXEMPT. 
The general rule in the State of Utah is that the 
burden is on the taxpayer claiming exemption from taxation 
prove that he is entitled to exemption: 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
never pres 
clearly co 
not be rea 
in a sales 
from the t 
strictly c 
claims to 
and in fav 
the absenc 
that the e 
otherwise, 
doubts are 
• • • • 
68 Am.Jur 
11 , Pages 
an exemptio 
umed but mu 
nferred in 
d into the 
tax statut 
ax hereby i 
onstrued ag 
be exempt u 
or of the t 
e of expres 
xemption is 
All doubt 
resolved a 
n from 
st be 
plain 
statut 
e gran 
mposed 
a i n s t 
nder s 
axing 
s legi 
to be 
s or a 
gainst 
taxa 
expre 
terms 
e. P 
ting 
are 
the p 
uch p 
autho 
si ati 
cons 
11 re 
the 
tion is 
ssly and 
and can-
rovisions 
exemption 
to be 
erson who 
rovisions 
rity, in 
ve intent 
trued 
asonable 
exemption 
2d, Sales and Use Taxes , Section 
25-26. 
In Parker v. Quinn, 23 Utah 332, 64 Pac. 961 ( 1 9 0 1 ) , 
the Court stated 
wh 
s 
"The general rule is that all 
fhat kind soever and by whomsoever 
ubject to taxation; and when any k 
property is exempt it constitutes a 
to this rule. The reason of the ru 
it is just and equitable that every 
of property within the state should 
proportion of the burdens of the go 
It! h n n f h o v»fi«Pnv« a n n n m n v r l a i m c f h a f 
reasonable controversy about its me 
doubts must be resolved against the 
power to tax rests upon necessity a 
to the existence of the state." 
property 
owned is 
ind of 
n excepti 
le is tha 
species 
bear its 
vernment. 
certain p 
urden is 
e exempti 
u d i c i a 1 i 
st by exp 
ims grant 
ons inten 
ss terms, 
ruction a 
of prope 
the burd 
n as crea 
to admit 
aning; fo 
exemptio 
nd is ess 
of 
on 
t 
equal 
rop-
upon 
on. 
nter-
ress 
s it. 
ded 
In 
pplies 
rty 
ens 
ting the 
of 
r all 
n. The 
ential 
The legislative intent was that all sales, u s e , storage and 
-15-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
consumption of tangible personal property in the State 
of Utah be subject to a sales and use tax, unless specific-
ally exempted by the Utah Legislature- The Utah Legisla-
ture has seen fit to exempt coin-operated laundries and 
dry-cleaning services, as well as other exemptions set forth 
in Utah Code Annotated, Section 59-15-6 and Section 
59-16-4. The Legislature specifically has not exempted 
prosthetic devices consumed by dentists in the performance 
of their professional services from the sales and use tax 
laws. Petitioner has not met his burden in establishing 
an exemption from sales and use taxes, and said exemption 
must not;be aided by judicial interpretation. 
It should be noted that at least seven of the cases 
cited by Petitioner in his Brief come from the State of Ill-
inois. Illinois decisions are not binding upon this Court. 
Likewise, Illinois has a retailer's occupation tax, which is 
considerably different from Utah sales and use tax statutes. 
Illinois occupation tax is imposed on retailers and not con-
sumers. (See Reif, et al. v. Barrett, 35 111. 104, 188 N.E. 
889 (1933)) While Petitioners1 Illinois cases may demonstrate 
some logical reasoning, they were interpreted under a different 
statute, a different taxing concept, and, hence, may not have 
any application to Utah's sales and use tax situations in de-
termining the incidence of taxation. 
If Petitioners' transactions in the purchase of 
prosthetic devices, including gold inlays, are not a taxable 
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sale, there ought to be a tax paid at least once upon 
the consumption of those tangible personal property 
items. 
At least one other state has imposed a sales 
and use tax upon the consumption by dentists of materials 
and supplies. The State of California's regulation 1506 
(c) provides that dentists are consumers of materials, 
supplies, dental laboratory products and other tangible 
personal property, which they use in performing their ser-
vices. Tax accordingly applies to the sale of tangible 
personal property to them. Dental laboratories are the 
retailers of the plates, inlays and other products which 
they manufacture for dentists and other consumers. Tax 
applies to their entire charges for such products regardless 
of whether a separate charge or billing is made for materials 
and manufacturing services. 
It should also be noted that in the Young Electric 
Sign Company v. State Tax Commission, supra, in a dissenting 
opinion, Justice Crockett notes that a fundamental problem 
exists in cases of this nature. In attempting to determine 
the cost of materials to the consumer, there is some doubt 
as to the selling price of the materials to the consumer. In 
his dissent, Justice Crockett states: 
11
... The fact that the company does 
not say, and appear to be unwilling to 
specify on their billing, what portion 
of the charge to the customer represents 
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service, and what portion represents charge 
for materials, leaves the way open for the 
company to actually make charges for, and 
therefore sell materials which in given in-
stances may amount to a very high percentage, 
even approaching the total of a given bill, 
without collecting any sales tax therefor. 
The inequity of the situation and the unfair-
ness to other taxpayers in failing to evenly 
distribute the tax burden is apparent. 
"From the foregoing it is obvious how im-
portant it is that the proportion of the ma-
terials bears to the total price should be 
gauged by the price of materials charged to 
the customer, rather than the amount it costs 
the seller. 
"It seems to me that the order made by 
the Commission with respect to the collection 
of tax on materials furnished in connection 
with the repair sales is so eminently fair, 
and so necessary from the standpoint of prac-
tical administration that it should be sustained 
(At Page 248) 
One further case should be considered. In Sine 
v. State Tax Commission, 15 Utah 2d 214, 390 P.2d 130 (1964), 
the Utah Supreme Court held that the motel owner was the ulti-
mate consumer of linen, towels, mattress covers, blankets, wash 
rags, soap, post cards, drinking glass covers, toilet bands, 
and stationery which were furnished paying guests, and which 
were purchased from out-of-state sources and, hence, were subject 
to payment of the use tax. The Court concluded that the motel 
owner was the ultimate consumer, and the cost of said items 
were included in the daily room rental charge, although not 
specifically stated. Although the motel guest was the indi-
vidual actually using the soap, and other items, the motel 
owner was subject to the use tax on his consumption of said 
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CONCLUSION 
Petitioners are subject to Utah sales and use 
tax on the items constituting prosthetic devices, includ-
ing gold and silver fillings and other teeth-correcting 
artifices. A sales tax should be paid upon said purchases 
in the State of Utah and a use tax paid on items purchased 
outside of the State of Utah. Petitioners are the consumers 
of said items, even though the items are not completely wasted 
away or destroyed. Petitioners sell their professional ser-
vices for a lump sum, which includes the cost of the materials 
transferred to petitioners1 patients, sometimes (in terms 
of cost) constituting up to 50 percent of the selling price 
to petitioners1 patients. The Utah Legislature did not in-
tend prosthetics to be exempt from sales and use taxes. The 
State Tax Commission has adopted sales tax Regulation S-70, 
which applies directly to Petitioners and imposes a tax upon 
the purchases of said items. Petitioners have not met their 
burden in establishing an exemption from sales and use taxes. 
Petitioners should obtain valid Utah sales and use tax li-
censes. The decision of the Tax Commission sustaining the 
deficiencies should be affirmed. 
Respectfully submitted, 
VERNON B. ROMNEY 
Attorney General 
MICHAEL L. DEAMER 
Assistant Attorney General 
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